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¥ See FSA, PrRINCIPLES-BASED REGULATION—FOCUSING ON THE OUTCOMES THAT MATTER,
7(April 2007).

’ §5(The protection of consumers): “(1) The protection of consumers objective is:
securing the appropriate degree of protection for consumers. (2) In considering what degree
of protection may be appropriate, the Authority must have regard to—(a) the differing
degrees of risk involved in different kinds of investment or other transaction; (b) the
dif fering degrees of experience and expertise that different consumers may have in
relation to dif ferent kinds of regulated activity;(c) the needs that consumers may have for
advice and accurate information; and(d) the general principle that consumers should take

responsibility for their decisions.”
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% §2 1(Restrictions on financial promotion.): “(1) A person (“A”) must not, in the course
of business, communicate an invitation or inducement to engage in investment activity. (2)
But subsection (1) does not apply if—(a) A is an authorised person; or (b) the content of the
communication is approved for the purposes of this section by an authorised person. (4) The
Treasury may by order specify circumstances in which a person is to be regarded for the
purposes of subsection (1) as—(a) acting in the course of business; (b) not acting in the
course of business. (5) The Treasury may by order specify circumstances (which may
include compliance with financial promotion rules) in which subsection (1) does not apply.”

' §22(The classes of activity and categories of investment.): (1) An activity is a regulated
activity for the purposes of this Act if it is an activity of a specified kind which is carried on
by way of business and— (a) relates to an investment of a specified kind; or (b) in the case
of an activity of a kind which is also specified for the purposes of this paragraph, is carried

on in relation to property of any kind.
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? §56(Prohibition): “(1) Subsection (2) applies if it appears to the Authority that an
individual is not a fit and proper person to perform functions in relation to a regulated
activity carried on by an authorised person. (2) The Authority may make an order (“a
prohibition order”) prohibiting the individual from performing a specified function, any
function falling within a specified description or any function. (3) A prohibition order may
relate to— (a) a specified regulated activity, any regulated activity falling within a specified
description or all regulated activities; (b) authorised persons generally or any person within
a specified class of authorised person. (6) An authorised person must take reasonable care
to ensure that no function of his, in relation to the carrying on of a regulated activity, is
performed by a person who is prohibited from performing that function by a prohibition
order.”

3 §64(Conduct: statements and codes.): “(1) The Authority may issue statements of

principle with respect to the conduct expected of approved persons. (11) The power under
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this section to issue statements of principle and codes of practice— (a) includes power to
make different provision in relation to persons, cases or circumstances of different
descriptions; and (b) is to be treated for the purposes of section 2(4)(a) as part of the
Authority’s rule-making functions.”

4 §118(Market abuse.) : ” (1) For the purposes of this Act, market abuse is behaviour
(whether by one person alone or by two or more persons jointly or in concert)— (a) which
occurs in relation to qualifying investments traded on a market to which this section
applies;(b) which satisfies any one or more of the conditions set out in subsection (2); and(c)
which is likely to be regarded by a regular user of that market who is aware of the
behaviour as a failure on the part of the person or persons concerned to observe the standard
of behaviour reasonably expected of a person in his or their position in relation to the

market.(2)The conditions are that-(a) the behaviour is based on information which is not
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generally available to those using the market but which, if available to a regular user of the
market, would or would be likely to be regarded by him as relevant when deciding the
terms on which transactions in investments of the kind in question should be effected; (b)
the behaviour is likely to give a regular user of the market a false or misleading impression
as to the supply of, or demand for, or as to the price or value of, investments of the kind in
question; (c) a regular user of the market would, or would be likely to, regard the behaviour
as behaviour which would, or would be likely to, distort the market in investments of the
kind in question. (3) The Treasury may by order prescribe (whether by name or by
description)—(a) the markets to which this section applies; and (b) the investments which
are qualifying investments in relation to those markets. (4) The order may prescribe
different investments or descriptions of investment in relation to different markets or

descriptions of market.”

> §119(The code.): “(1) TheAuthoritymust prepare and issue a code containing such
provisions as the Authority considers will give appropriate guidance to those determining
whether or not behaviour amounts to market abuse. (2) The code may among other things
specify—(a) descriptions of behaviour that, in the opinion of the Authority, amount to
market abuse;(b) descriptions of behaviour that, in the opinion of the Authority, do not
amount to market abuse;(c) factors that, in the opinion of the Authority, are to be taken into
account in determining whether or not behaviour amounts to market abuse. (3) The code
may make different provision in relation to persons, cases or circumstances of different

descriptions.”
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® §123(Power to impose penalties in cases of market abuse.): “(1) If the Authority is
satisfied that a person (“A”)— (a) is or has engaged in market abuse, or (b) by taking or
refraining from taking any action has required or encouraged another person or persons to
engage in behaviour which, if engaged in by A, would amount to market abuse, it may
impose on him a penalty of such amount as it considers appropriate. (2) But the Authority
may not impose a penalty on a person if, having considered any representations made to it
in response to a warning notice, there are reasonable grounds for it to be satisfied that— (a)
he believed, on reasonable grounds, that his behaviour did not fall within paragraph (a) or
(b) of subsection (1), or (b) he took all reasonable precautions and exercised all due
diligence to avoid behaving in a way which fell within paragraph (a) or (b) of that

subsection.”
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7 §138(General rule-making power.): “(1) The Authority may make such rules applying to
authorized persons— (a) with respect to the carrying on by them of regulated activities, or
(b) with respect to the carrying on by them of activities which are not regulated activities, as
appear to it to be necessary or expedient for the purpose of protecting the interests of
consumers. (7) “Consumers” means persons— (a) who use, have used, or are or may be
contemplating using, any of the services provided by—(i) authorised persons in carrying on
regulated activities; or (ii) persons acting as appointed representatives;(b) who have rights
or interests which are derived from, or are otherwise attributable to, the use of any such
services by other persons; or (c) who have rights or interests which may be adversely
affected by the use of any such services by persons acting on their behalf or in a fiduciary
capacity in relation to them.”

¥ §145(Financial promotion rules.): “(1) The Authority may make rules applying to
authorized persons about the communication by them, or their approval of the
communication by others, of invitations or inducements—(a) to engage in investment
activity; or(2) Rules under this section may, in particular, make provision about the form

and content of communications.”
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? §157(Guidance.): “(1) The Authority may give guidance consisting of such information
and advice as it considers appropriate— (a) with respect to the operation of this Act and of
any rules made under it; (b) with respect to any matters relating to functions of the
Authority; (c) for the purpose of meeting the regulatory objectives; (d) with respect to any
other matters about which it appears to the Authority to be desirable to give information or
advice.”

0 Section 88 provides :(1) The Authority may grant or renew a licence subject to such
conditions or restrictions as it thinks fit. (2) The Authority may, at any time, by notice in
writing to a licensed person, vary any condition or restriction or impose such further
condition or restriction as it may think fit. (3) Any person who contravenes any condition or

restriction in his licence shall be guilty of an offence.
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' §8(Powers of Authority to approve exchanges and recognize market operators.): “(5) The
Authority may, at any time, by notice in writing to the corporation, vary any condition or
restriction or impose such further condition or restriction as it may think fit.”

? §81ZC (1) An approved holding company shall provide such assistance to the Authority
as the Authority may require for the performance of the functions and duties of the
Authority, including the furnishing of such returns and the provision of —(a) such books
and other information relating to the activities of the approved holding company; and (b)
such other information,as the Authority may require for the proper administration of this
Act.””

3 §86(Grant of capital markets services licence.): ” (1) A corporation may make an
application for a capital markets services licence to carry on business in one or more
regulated activities. (4) Subject to regulations made under this Act, where an application is

made for the grant or renewal of a capital markets services licence, the Authority may
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refuse the application if — (h) the applicant fails to satisfy the Authority that it is a fit and
proper person to be licensed or that all of its officers, employees and substantial
shareholders are fit and proper persons;”

* §88(Power of Authority to impose conditions or restrictions.): “(1) The Authority may
grant or renew a licence subject to such conditions or restrictions as it thinks fit. (2) The
Authority may, at any time, by notice in writing to a licensed person, vary any condition or
restriction or impose such further condition or restriction as it may think fit.(3) Any person
who contravenes any condition or restriction in his licence shall be guilty of an offence.”

% §239(Preliminary provisions): ” The Authority may, by notice in writing — (a) impose
such conditions or restrictions on a prescribed entity as it thinks fit; and (b) at any time vary
or revoke any condition or restriction so imposed, and the prescribed entity shall comply
with every such condition or restriction imposed on it by the Authority that has not been

revoked by the Authority.”
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2% Bill 38, Securities Act, 5™ Sess., 37" Parl., British Columbia, 2004(assented to 13 May
2004), s. 203[Bill 38].
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** See generally, BCSC, NEw PRoPOSALS FOR SECURITIES REGULATION (British Columbia: A
New Way to Regulate, 2002).

¥ Bill 38, 5™ Sess., 37" Parl., Nos. 72, 73 (assented to 13 May 2004).

0pg »+ Bill 38 i % ehz i B 480 253 F chttp://www.bcsc.be.ca/instruments.aspx?id=1894 ;
see also Cristie L. Ford, New Governance, Compliance, and Principles-Based Securities
Regulation, 45 Am. Bus. L.J. 1, 1 (2008).
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3! Commodity Futures Modernization Act, 7 U.S.C.§1(2000).

32 See, e.g., Walter Lukken, Commissioner, CFTC, Address at the University of Houston’s
Global Energy Management Institute: It’s A Matter of Principles (Jan. 25, 207), available at
http://www.cftc.gov/opa/speeches07/opalukken-23.htm.

33 E.g., 17 C.F.R.pts.210, 228, 229, 230, 232, 239, 240, 242, 245and 249.

3 15 U.S.C.A. §7218(d)(1)(A)(2002).
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